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Gurvent Lopics. 


HE Avsany Law Journat has received 
from the secretary, Mr. Frederick E. 
Wadhams, a copy of the Annual Report of 
the New York State Bar Association for the 
current vear, embracing the proceedings of 
the Association at the annual meeting in this 
city in January last, together with reports for 
the year 1899. It makes a book of more 
than 500 pages, very attractively printed by 
The Argus Company, of this city, and con- 
taining much that is of value to every mem- 
ber of the legal profession. The 
contains, besides a copy of the act under 


volume 


which the Association was organized and the 
constitution and by-laws, the addresses and 
papers presented at the annual meeting and 
the proceedings in full, as well as the toasts 
and responses at the annual banquet held at 
the Hotel Ten Eyck. The book is embel- 
lished with excellent half-tone engravings of 
the retiring president of the Association, Mr. 
Walter S. Logan, of New York City, and of 
Judge Henry B. Brown, of the United States 
Supreme Court, who delivered the annual 
address upon the subject, “ The Liberty of 
the Press A new and excellent feature 
which Secretary Wadhams has inaugurated 
with the present volume is a complete com- 
pilation by titles of the annual addresses by 
presidents and by others than presidents from 
the organization of the Association to date, 
and also of the titles of all the papers read at 
Vor. 61 — No. 25. 


” 


annual meetings and of the responses to 


toasts at banquets. These lists, which are 
to be kept standing and supplemented each 
year, really constitute a convenient and 
handy index to the mine of interesting and 
valuable literature which too often remains 
buried in the annual reports. The current 
volume is quite up to any of its predecessors 
in attractiveness and value, and we congratu- 
late the secretary upon the results he has 
achieved. One of the best things in the 
volume is the text of the response made at 
the annnal banquet by Mr. Lewis E. Carr, 
of this city, to the toast on the unique sub- 
ject, “ The Lawyer and the Hod Carrier.” 
It is ‘n that famous after-dinner speaker's 
best vein, containing not only flashes of wit 
that kept the table in a roar, but true wisdom 
and pathos as well. 


At the recent flag-day celebration in Balti- 
more, Md., one of the poems read was by 
Mr. Edwin Higgins, a well-known poet-law- 
ver of that city, who has been a valued con- 
tributor to the columns of the ALtnany Law 
JournaL. The lines referred to are ap- 
pended: 


Our flag to-day waves on the breeze, 
Countless as boughs on the forest trees: 
O’er prairies rich with golden grain, 
O’er steam and sail, o’er peaceful main, 
O’er cities fair with happy throng, 

O’er cannon with their thunder song; 
It waves on high o’er school and home 
As proudly as o’er stately dome. 


About its folds doth glory cling 

Like blossoms on the breast of spring; 
Its tints, born of the jeweled morn, 

When Day treads in the steps of Dawn, 
Were woven there by patriot hand 

When cries for freedom rent the land; 
They bathed its stripes in blood and tears 
And rose triumphant o’er their fears. 


See! all its stars are priceless gems, 

The brightest in Time’s diadems; 

And as the fleeting years go by 

It borrows others from the sky 

To set them in its field of blue — 

Blest union of the brave and true; 

And ne’er shall one bright star go down 
While Valor doth brave Justice crown. 


It fires the heart of youth and age 





With spirit of a deathless page; 
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It breaks Oppression’s iron rod, 

Bids all the world have faith in God. 
List to its clear prophetic voice: 

Dear Freedom is the people’s choice. 
O Flag! Hope of the waiting world! 
Wave till Time hath all banners furled. 


The New York Supreme Court, Appellate 
Division, First Department, recently ren- 
dered a decision of considerable interest with 
respect to the rights of citizens, particularly 
with regard to their immunity from arrest 
by police officers who are acting under no 
more definite authority or motive than that 
of suspicion. The case referred to was that 
of Sneed v Bonnoil. While the plaintiff was 
emerging from a pawn-shop with a bag filled 
with jewelry and silverware, two policemen, 
one of whom was the defendant, arrested 
him, saying in explanation ‘of their conduct, 
that they wished to ascertain what he had in 
the bag. In reply he said that the property, 
as he could prove, belonged to him. He 
was, nevertheless, taken to the station-house 
and locked up. When a search was made of 
his person it was found that he had a loaded 
revolver After having him remanded for 
twenty-four hours in order to find out 
whether the charge of being a “ suspicious 
person,” which is a misdemeanor, could be 
sustained, the officers decided to change this 
charge to the carrying of concealed weapons, 
which is a felony. Although the Appellate 
Court, to which the case was carried, thought 
that the circumstances might justify the be- 
lief that Mr. Snead was a suspicious person, 
he could not be held on a charge different 
from the one for which he had been arrest -d 
“ There <an be no general right,” it said, “ to 
arrest a citizen for an undisclosed offense. 
The police officer cannot arrest a man for 
one cause, and when that is exploded, justify 
for another. Such a doctrine would be an 
incentive to the loosest practices on the part 
of police officers, and a dangerous extension 
of their sufficiently great powers.’ Again 
the court said concerning the detention of 
Mr. Snead without bail: “ Thus the officers 
utilized the felony charge to detain the plain- 
tiff for at least twenty-four hours beyond the 
time he was entitled to his discharge upon 
bail upon the misdemeanor charge. Beyond 














peradventure the police officer was liable for 
every hour he detained the plaintiff after he 
and his associate officer had secured the re- 
mand from the magistrate for a reason which 
could not have availed them had they then 
charged the plaintiff with the misdemean: 
The consequence was that Mr. Snead ob- 
tained a confirmation of the judgment of 
$500 that had been awarded by the jury in 
the lower court. 





Hotes of Cases. 

Municipal Corporations — False Imprisonment 
— Invalid Ordinance. —In Masters v. Village of 
Bowling Green, decided by the U. S. Circuit 
Court, N. D. Ohio, W. D., in November, 1899, it 
was held that where a municipality acts in good 
faith, without malice, in the arrest of one charged 
with violating an ordinance, it is not liable in dam- 
ages, although the ordinance is The 
court said: 

The plaintiff sues the defendant, for that the de- 
fendant is a municipality, duly incorporated under 
the laws of the State of Ohio, in the United States 
of America. Plaintiff says that he is a resident of 
the State of Pennsylvania, in the United States of 
America; that he is agent for the firm of the Boyd 
Ointment Company, having its principal office and 
place of business in the city of Kittanning, in the 
State of Pennsylvania, in the United States of 
America, in which city and State the plaintiff is 
also a resident. Plaintiff says that he is engaged 
as an agent for said firm, in the business of dis- 
tributing circulars, bills, and advertisements of, 
and selling and delivering, a certain medicine or 
salve known as “ Boyd’s Ointment,” to various 
persons in the United States of America. Plain- 
tiff says that the authorities of the village of Bowl- 
ing Green caused the plaintiff to be arrested and 
taken before the Hon. Almer C. Campbell, mayor 
of said village aforesaid; that he was arrested on 
an affidavit made by one Davenport, and upon a 
pretended warrant issued by Mayor Campbell for 
his said arrest. Plaintiff says that after his arrest, 
and on the 29th day of May, 1899, the said Hon. 
Almer R. Campbell, as mayor of the said village 
of Bowling Green, as aforesaid, commanded the 
said Davenport, as marshal of said village, to cause 
this plaintiff to appear before the mayor of said 
city, at his office in said city, on the 29th day of 
May, 1899, to answer the charge set forth in said 
warrant. Plaintiff alleges that the ordinance under 
which he was arrested is an illegal ordinance, and 
in conflict with the constitution and laws of the 
United State, and especially the Interstate Com- 
merce Act: wherefore he claims damages from the 
village authorities. 


invalid. 
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The question presented is whether an action can 
be maintained against the authorities of a village 
or municipality who have acted in good faith, with- 
out malice, in the arrest and punishment of com- 
mercial travelers. A great many authorities have 
been cited on this proposition, but the weight of 
authority, it seems to me, is against plaintiff’s 
contention. In 34 Ark. 105, in the case of Tram- 
mell v. Town of Russellville, the Supreme Court 
squarely hold that such an action cannot be main- 
tained. The court says: 

“Tt is a universally recognized principle that one 
acting judicially in a matter within the scope of his 
jurisdiction is not liable to an action for his con- 
duct. Judge Cooley says: ‘ Whenever the State 
confers judicial powers upon an individual, it con- 
fers them with full immunity from private suit’ 
(Cooley, Torts, 408). In effect, the State says to 
the officer that those duties are confided to his 
judgment: that he is to exercise his judgment 
fully, freely, and without favor, and he may exer- 
cise it without fear; that his duties concern indi- 
viduals, but they concern more especially the wel- 
fare of the State, and the peace and happiness of 
society; that, if he shall fail in the faithful dis- 
charge of them, he shall be called to account as a 
criminal, but that, in order that he may not be 
annoyed, disturbed, and impeded in the perform- 
ance of these high functions, a dissatisfied individ- 
ual shall not be suffered to call in question hi 
official action in a suit for damages. This is what 
the State, speaking by the mouth of the common 
law, says to the judicial officer.” 

This declaration is quoted with approval by 
Judge Cooley in his work on Torts. It seems, 
from the authorities, to make no difference whether 
the ordinance under which the arrest and punish- 
ment were made was valid or invalid. In this 
case, therefore, it is not necessary to determine 
whether the ordinance is valid or not. Cities and 
towns incur no liability to persons who may be 
injured by acts of their officers in the discharge of 
their duties in their public capacity. The opinion 
of the court. therefore, is, that the demurrer to the 
petition should be sustained, and the petition dis- 
missed. 


— 


LAW AND LAWYERS IN MODERN FICTION 


By Otto 


ERICKSON. 


The Epic poem your lordship bade me look at, 
upon taking the length, breadth, height and depth 
of it, and trying them at home upon an exact scale 
of Bossu’s. ’tis out, my lord, in every one of its 
dimensions. Admirable Connoseur! — Sterne. 


The philosophy of literary criticism has within 
recent years undergone a great change. While 
all of its essential principles remain, of course, the 
same, its spirit, its ‘ thinking consideration” and 





| while Pegasus ambled in the side paths. 
| rewski cannot express the full power and virility 
. of Beethoven, he can sing with divine perfection 


its method of estimate and judgment are not what 
they were and happily so. The spirit of criticism 
to-day would not justify the “ Who killed John 
Keats?” epigram of Byron. A contrast between 
the reviews of the early Scotch magazines and the 
work of our best critics of to-day measures the 
degree of this change. Too often the criticisms 
of those days knew no limitation other than the 
prejudices or idiosyncrasies of the reviewer. It 
was the personal method wholly. Now, our criti- 
cism, except when it deals with subject matter 
which is the expression of personality, is rather 
non-personal and based on those broad principles 
which underlie all great literature. Instead of the 
scorpion stings and viper tongues of an “ Edin- 
burgh have the no less brilliant 
and vigorous and infinitely more fair and just 
“ Appreciations,” “ The Personal Equation” and 
“ Obiter Dicta.” Surely a commendable change 
in the method and spirit of literary criticism. 

Likewise the day of captious criticism has gone 
by and books are not measured on the exact scale 
of a Rene le Bossu, as Sterne measured the epic. 
A critic who would now object to Akenside view- 
ing “ The Ganges from Alpine heights ” would be 
a self-invited subject for ridicule, an “ admirable 
connoisseur ” who knew not the “ pleasures of the 
imagination.” And a reviewer who would seri- 
ously criticise Cervantes for giving the party at 
the Crescent two suppers in one evening, would 
probably be condemned to dine with the cross- 
legged host ever after. Errors like these should 
not come within the purview of serious criticism; 
they do not mar the logic of truth. The medizval 
Cycles are a melange of anachronisms, but this 
fact in no way lessened the influence of those 
romances on subsequent literature and Tristram 
and Isolt, Launcelot and Elaine are typical for- 
evermore. 


Review,” we 


” 


There is not a great work of genius invulnerable 
in this regerd. The sublimating and refining pro- 
cess necessary to eradicate all error would emascu- 
late a great work. Perhaps later years have not 
produced a more precise or perfect work than 
Pater’s “ Marius the Epicurean,” yet who would 
nct wish that its rare delicacy were marred by 
some error that might give it energy and enable 
it to take hold of the heart and soul. Certainly 
the absolutely perfect is quite intolerable. Whether 
we agree with Schopenhauer or with the famous 
dictum of Leibnitz, we all rejoice that this world 
is not perfectly perfect. While as for its inhabit- 
ants — would not the perfect man be a very 
mediocre man? And as for woman—but man 
embraces woman. 

Venus had a mole on her cheek and Helen had 
a scar on her chin, cas amoris to Paris. The sun, 
all glorious, has spots on his disc and Homer slept 
If Pade- 
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the romanticism of Schumann’s melodies and 
weave with infinite grace and beauty the “ airy 
fairy” ornamentations of a Chopin sonata. 

“The icily regular faultily faultless, splendid 
null” is a nuisance and a bore. Kick it out. 
Shall we say it? Yea, verily. The “ inexpressive 
she” has always sufficient earth to keep her a 
woman. 

So, let Angelo give us the bark of Charon in his 
“ Last Judgment” and Allison call droit de timbre 
timber duties. Let Longfellow crown life with 
asphodels and death with amaranth. Let Shaks- 
peare project Galen six hundred years before his 
time, present the Romans with clocks and Bo- 
hemia with a sea coast. Let Socrates, if Spencer 
says truly, drink a hemlock toast to his dear bel- 
amie, and Dido, per Morgla, sigh for a cockney 
dandiprat. These and countless others known to 
every reader, are little things. Faults that become 
their authors whom we love because of them. 

It is in this same spirit, mingling with one of 
intellectual recreation and amusement, that the 
writer points out a few of the many mistakes, often 
very ludicrous, into which nearly all authors in- 
variably fall when they invoke “ the majesty of the 
law.” Of course technical perfection in any sci- 
ence or art is impossible to the lay mind. Though 
Hall Caine had twenty experts pass on “ The 
Christain ” yet his picture of St. Martha’s Hospital 
provoked a storm of adverse criticism from the 
medical press and the nursing profession in Eng- 
land. Wilkie Collins’ staff of consulting doctors 
could not save him from an occasional medical 
mistake. 

But there is so much romance, so much tragedy, 
in the law and its web 


‘ 


“Seems fair and glitters in the sun,” 


the author or other victim is wound in its toils 
before he dreams of danger or mistakes. The 
most famous of legal novels is Warren’s “ Ten 
Thousand a Year,” and though it was written by a 
very distinguished lawyer and law writer, it con- 
tains a very palpable legal error. In the cele- 
brated trial which was to decide whether Mr. 
Tittlebat Titmouse was to become a gentleman 
with ten thousand a year or whether his sublime 
soul should be crucified in a linen draper’s shop, 
a deed is produced and offered in evidence which 
would have given the grinning jackanapes his 
quietus and rendered his brilliant array of counsel 
immediately hors de combat. What happens? The 
learned counsel, Mr. Subtle, rises (it is a pregnant 
moment when counsel rises) and objects to the 
deed because of an erasure which had been made 
by a clerk when he copied it. The honorable 
attorney-general argues for the sufficiency of the 
deed, all the time talking good law, though contra 
spem we are told. Lord Widdrington, after con- 
sultation with brother Grayley, solemnly sustains 
Mr. Subtle and declines to allow the deed. It was 





never the law that an erasure vitiated a deed if 
made when engrossed and no authority from Coke 
down ever held so. And yet Mr. Samuel Warren, 
Q. C., not only makes his blunder but commits it 
in the interest of a Tittlebat Titmouse. 

Dickens was prolific of lawyers and lawsuits, but 
while he would send boys out to hoe vegetables 
in winter he never was guilty of contumacious con- 
tempt of court. His splendid isolation in this re- 
spect is due in part to his service as an attorney’s 
clerk and also to his reportorial manner. He de- 
scribed what he saw. Nevertheless there is gen- 
erally an element of caricature in his descriptions 
of lawyers and court scenes. The late lamented 
Arthur Lockwood, Q. C., declared the speech of 
Sergeant Buzfuz in the cause celebre of Bardell v. 
Pickwick to be the greatest in legal annals. Yet 
it is, as is much of the art of Dickens, a grotesque 
exaggeration. But after all if Dickens did some- 
times forget fine distinctions, if he sent queen’s 
counsel into common-law courts with blue bags, 
where is the citizen in the Republic of Letters who 
can go into court with clean hands and present 
information against him? 

Anthony Trollope and Charles Reade both 
studied law, yet in “ Orley Farm” and “ Griffith 
Gaunt’”’ each respectively ignores every rule of 
evidence. If the giants of other days were not 
immune, how is it with our moderns? Take “ A 
Modern Instance.” Surely William Dean Howells, 
the American Isaiah and Messiah of Realism will 
describe a thing as it is. What do we find? 
Probably nowhere in fiction has a court’s proceed- 
ings been so fustianized and made ridiculous as in 
the divorce case of Hubbard v. Hubbard, reported 
by Mr. Howells in “A Modern Instance.” It is 
as exaggeratedly unreal and melodramic as any- 
thing Mrs Southworth, Mrs. Henry Wood, or 
Augusta J. Evans Wilson ever did. Indeed it is 
if anything more bathetic than the trial scene in 
the latter's “At the Mercy of Tiberius.” Mr. 
Howells’ travesty is committed in Tecumseh, In- 
diana, in 1879. Bartley J. Hubbard has sued his 
wife Marcia G. Hubbard for divorce. The legal 
proceedings on his part are all regular, there is no 
appearance for the wife and a default judgment is 
taken. On the day the decree is granted and is 
entered by the clerk, Squire Gaylord, of Equity, 
Equity county, Maine, rushes into the court room 
and without every having legally appeared in the 
action moves to open the default, and thereupon, 
as if issue had been actually joined, delivers a rant- 
ing harangue until he collapses in the throes of 
own paroxysm. And upon this wild and 
frenzied delirium the whole matter becomes res 
adjudicata and Bartley Hubbard is driven into 
exile. Not a single legal and necessary formality 
is complied with. Of course such a thing never 
happened in Indiana or anywhere else. As if 
realizing the literary crime he was about to com- 
mit, Mr. Howells, in a sort of anticipatory apology, 


his 
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naively declares that “ the administration of justice 
is everywhere informal with us.” There is a 
mocking devil in that unconscious sarcasm. Only 
litigants grown gray in the shadow -of a court 
house iully realize how rigidly and eternally formal 
is the administration of justice. 

Nevertheless it is a pleasure to know that Mr. 
Howells frequently departs widely from his own 
pet theory of fiction and that Squire Gaylord, of 
Equity, Equity county, Maine, suffered death (by 
paralysis) for his flagrant contempt of court. 

Then there is that delightful cosmopolite, albeit 
an American first, Marion Crawford. He has 
recently been brought to book for an alleged error 
in canon law in “ Via Crucis.” The point is some- 
what obscure, dealing with an age hardly accurate 
historically. ‘ The Ralstons” contains an indubi- 
table error in connection with the extraordinary 
will of Robert Lanisdale. It is only a matter of 
millions, nevertheless there are those who desire 
to break the will and get the cash. 
properly executed and the 
capacity. 

Mr. Crawford succeeds in breaking the will on 
the remarkable theory that it could not be proved 
that a third witness signed the instrument in the 
presence of the other two, and that such third wit- 
ness was a probable legatee. Of course this is 
absurd. Such was never the law in New York 
State the locus in this case. The fact of witnesses 
not having signed in the presence of each other 
would not invalidate the will. The absence of the 


The will was 


testator had full 


entire attestation clause would not necessarily do 
so. And the fact of a witness being a legatee 
would not debar a will from probate. 
oaly two witnesses are required by statute, and 
prior to the statute proof by two attesting wit- 


Moreover 


nesses was sufficient. Mr. Crawford’s theory of 
fiction would be an extenuating circumstance, 
something which could not be pleaded in behalf 
of Mr. Howells. 

There are now no black patches in the dark 
night of the American literary firmanent. At 
least in the Zodiacal sign of fiction all is stellar 
glory. And one of the serenest and brightest of 
new-born stars is Miss Ellen Glasgow. Her first 
book, * The Descendant,” though dealing with a 
dangerous theme, is remarkable for its balance, its 
sanity and concreteness, but her almost scientific 
precision did not prevent her falling into a techni- 
cal legal error. 


Michael Akershem, an iconoclastic hero, com- 
mits homicide. He is tried by a jury and con- 
victed. When the jury report he is in his cell and 
the verdict is brought to him there by his counsel. 
Now, as a matter of law, when a defendant is trie 
on an indictment for felony such defendant must 
appear in person when the verdict is received. 
Were ic not that Miss Glasgow killed off her hero 
she might be persuaded to have the verdict set 
aside or the ground of this irregularity and give 





us a sequel to the altogether admirable ‘ De- 
scendant.” 

In “ The Voice of the People,” her last and her 
best work, Miss Glasgow has given us several fine 
lawyers, and she treats of law and its next of kin, 
politics, with a sure and perfect hand. 

Her fine novel is, however, spared absolute per- 
fection by its report of a miracle. The author is 
describing with brilliant touch the “summer dawns 
of Eugenia’s childhood.” ‘ There were hours 
when awaking, wide-eyed, Eugenia would rise on 
her elbow and look out to the western horizon 
where the day broke in a cloud of gold.” But it 
is all very beautiful, and no mocking bird ever sang 
half so exquisitely “ the lyric ecstacy of dawn.” 

If an author owes an obligation to his hero, 
Paul Leicester Ford more than fulfills his. Per- 
haps many a young law-student plodding along for 
several years and dreaming of that far off time 
when he can chase ambulances for accident cases 
and pursue hearses for wills to probate has envied 
the Honorable Peter Sterling, of the New York 
bar, who never had to study law or serve a clerk- 
ship. The redoubtable and composite Peter 
sprang a full-armed and admitted lawyer right 
from the brain of Mr. Ford like Pallas from that 
of Jove. He graduates from a literary college in 
one State, goes into another, and immediately sets 
up there as a lawyer on his own account. 
reading, no clerkship, no examinations. 
of time, nothing. Friends advise him to go into 
an office. Peter “ shakes his head.’ Perhaps he 
had some secret “ pull” with the examining board 
or mislead the bench with false affidavits. Ugly 
suspicion. In any event, though the Hon. Peter 
Sterling is a brilliant ornament to the bar of which 
he is improperly a member, some fine day he may 
be compelled to show cause why he should not be 
punished for contempt of court. 


No law 
No flight 


It would hardly be expected that the accurate 
and precise ‘ Scholar in Politics,” Senator Henry 
Cabot Lodge, would lapse not only in the descrip- 
tion of a trial but in the statement of a fact con- 
nected with it. He has certainly done the former 
and apparently the latter in his excellent biography 
of Alexander Hamilton. He describes a murder 
trial in which Hamilton appears for the defense. 
The chief witness for the prosecution was sus- 
pected by the counsel of the murder. In order to 
confound the witness and demonstrate his guilt, 
candles were brought in and so placed as to throw 
their light on the suspected person’s face. Then 
Hamilton cross-examined him and called the 
attention of the jury to his guilty countenance. 
The witness rushed from the room covered with 
the calumny of guilt. So, in substance says the 
Senator. 

Now it is true that such a coup de theatre was 
successfully resorted ta in that case. But it was 
not the ingenious device of Hamilton. The credit 
belongs to his associate counsel for the defense, 
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Aaron Burr. It was Burr who cross-examined the 
witness and who, in closing for the prisoner, seized 
two candles, held them so as to throw their glare 
on the face of the witness, and exclaimed, ‘ Be- 
hold the murderer, gentlemen.” 

In the recent discussion as to the comparative 
merits of Hugh Wynne, Richard Carvel and Janice 
Meredith, a fine trilogy of Revolutionary fiction, 
the statement has frequently been made that every 
incident in the first of these can be verified. 
Hardly. for the accomplished Doctor Mitchell 
has broken the neck of Pegasus at least once. 
Perhaps it will be sufficiently a propos to the gen- 
eral subject to point this out. The author is 
picturing beautifully the gathering of the first 
Continental Congress which convened in Phila- 
delphia, September 5, 1774. Among the well- 
known figures mentioned he speaks of the “lean, 
bent form of Mr. Jefferson, deep in talk with 
Roger Sherman.” Thomas Jefferson was not a 
delegate to this Congress and did not attend it. 
Of course Jefferson was there in spirit, so perhaps 
the doctor saw “ the lean, bent form” subjectively. 
Only on that theory —a touch of the new sym- 
bolism in fiction perhaps—can the statement be 
verified. 

The periect picture of a trial and court scene 
which Thomas Nelson Page has given us in his 
Red Rock is but a single characteristic of the judi- 
cial spirit which animates and pervades that mag- 
nificent novel. However the titles cited here, 
especially the newer fiction suggest not so much 
opportunities for captious criticism as the magnifi- 
cent use that is being made of the opportunities 
the novelist may find in our history and our 
national life. 

Our colonial, revolutionary and reconstruction 
periods, heroic all, afford the richest material as is 
now being demonstrated, for a series of novels 
that will be the glory of prose fiction and furnish 
wealth for another world epic. Assuredly a 
Wizard of the West will arise to mould and 
fashion it, breathe into it the divine afflatus and 
usher in the Golden Age of our National Litera- 
ture. 


on 


LIABILITY OF A LANDLORD FOR LEAS- 
ING PREMISES INFECTED WITH 
DISEASE. 


T is well settled that in the absence of a special 
agreement a landlord is not bound to make 
any repairs on leased premises. (Harry v. Harry, 
127 Ind. 91; Petz v. Voigt Brewery Co., [Mich.] 
74 N. W. R. 651; Harper v. Fall, 63 Minn. 520, 
65 N. W. R. 913; Clyne v. Holmes, [N. J.] 39 Atl. 
R. 767; Wynne v. Haight, 50 N. Y. Sup. 187.) 
Nor to pay for repairs or improvements made by 
the tenant. (Harry v. Harry, 127 Ind. 91; Mull v. 
Graham, 7 Ind. App. 561. See Sheehan v. Win- 
chill, 18 Wash. 447, 51 Pac. R. 1064.) Even though 





the premises be in such a condition that they will 
naturally become dangerous, if not repaired. 
(Deller v. Hofferberth, 127 Ind. 414; Miller y. 
Rinaldo, 47 N. Y. Sup. 636; Dowling v. Nuebling, 
97 Wis. 3590, 72 N. W. R. 871.) Even the land- 
lord’s promise to repair, made after the lease was 
entered into, is held not to bind him, as lacking a 
legal consideration to support it. (Taylor v. Leh- 
man, 17 Ind. App. 585; Purcell v. English, 86 Ind. 
34; Dowling v. Nuebling, 97 Wis. 350, 72 N. W. R. 
871; Hall v. Berton, 38 N. Y. Sup. 979.) And, if 
the landlord should voluntarily make some re- 
pairs, that fact would create no liability on his 
part to make others. (Matler v. Strangmeier, 1 
Ind. App. 556.) Even where the landlord coven- 
anted to repair a building at a certain time, but 
refused to do so, it was held to be the tenant's 
duty to make the repairs himself, and offset the 
costs against the rent, and he was denied the 
right to recover the damage to his goods occa- 
sioned by the lack of repairs. (Hendry v. Squier, 
126 Ind. 19.) 

It is also held that there is no implied warranty 
that a leased house or storeroom is or shall con 
tinue to be fit for the purpose for which it is let. 
The tenant must determine for himself the safety 
and fitness of the premises. (Lucas v. Colter, 1o4 
Ind. 81; Murray v. Albertson, 50 N. J. Law, 167; 
Jaffe v. Harteau, 56 N. Y. 398.) 

Under these rules it is held that a landlord is 
not ordinarily liable for injuries to the person or 
property of the tenant caused by the dangerous 
condition of the leased premises. (Purcell v. 
English, 86 Ind. 34; Dean v. Brock, 11 Ind. App.; 
Hendry v. Squier, 126 Ind. 19.) But where there 
is a defect in the premises known to the landlord, 
which is not apparent on inspection, but which 
would make their occupation dangerous (Holton 
v. Waller, 95 Iowa, 545, 64 N. W. 663; Coke v. 
Gotkese, 80 Ky. 598; Stenberg v. Wilcox, 96 
Tenn. 163 and 328; Hines v. Wilcox, 96 Tenn. 148 
and 328), the rule is different. Thus a landlord is 
liable for injuries from falling into concealed pit- 
falls by the imperfect filling up or covering over 
of old wells (Hamilton v. Feary, 8 Ind. App. 624; 
Holton v. Waller, 95 lowa, 545, 64 N. W. 663), or 
the improper construction of floors and stairway. 
(Coke v. Gotkese, 80 Ky. 598; Stenberg v. Wilcox, 
96 Tenn. 163 and 328; Hines v. Wilcox, 96 Tenn. 
148 and 328.) And where the landlord knows of 
some danger to the life or health of a person who 
may occupy his house, but rents it to a tenant 
without notifying him of the danger, he is liable 
for resulting damages. Thus, where a_ house 


(Minor v. Sharon, 112 Mass. 476) or apartments 
in a building (Ceser v. Karutz, 60 N. Y. 229) had 
been occupied by persons sick with the small-pox, 
and the landlord, without causing the rooms to be 
disinfected, leased them to a tenant who did not 
know that persons having the small-pox had oc- 
cupied them, and members of the tenant’s family 
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contracted the disease, the landlord was held liable 
for damages. (Ceser v. Karutz, 60 N. Y. 229; 
Minor v. Sharon, 112 Mass. 487. See Hamilton v. 
Feary, 8 Ind. App. 624.) 

In the Massachusetts case cited it was insisted 
that the plaintiff’s failure to have the members of 
his family vaccinated immediately before moving 
into the house deprive him of the right to recover, 
but the court held that, as the members of his 
family had been vaccinated some time before, it 
was for the jury to say whether the plaintiff's own 
negligence had contributed to cause them to take 
the disease. 

In the New York case the plaintiff icased apart- 
ments in which a child had recently died of small- 
pox. The landlord knew this fact, but leased 
them to the plaintiff without having them disin- 
fected or notifying her of the facts. The plaintiff 
contracted the disease by living in those rooms 
The charge to the jury, “that if a landlord lets 
premises to a tenant and they are infected, and he 
knows it, it is his duty to let the tenant know it,” 
but unless the landlord knew or had reasonable 
notice that the premises were infected the plaintiff 
could not recover, was approved by the Court of 
Appeals. 

It has also been held that where a house which 
was infected with diphtheria was leased to a tenant 
who was ignorant of that fact the landlord was 
liable for damages caused by the tenant’s children 
taking the disease. (Snyder v. Gorden, 46 Hun 
[N. Y.] 538; Cutter v. Hamlen, 147 Mass. 471.) 

In the Massachusetts case last cited, the child 
of a former tenant had died of diphtheria in the 
leased house eight months before the plaintiff 
moved into it. Soon after the death the house was 
fumigated under direction of the board of health 
to its satisfaction, but it was shown that the land 
lord knew that the drains were in such a defective 
condition as to make the danger of infection from 
a disease with which a former tenant was afflicted 
especially great; and it was shown that he caused 


them to be repaired soon after plaintiff and his. 


family were taken sick. The landlord was held 
liable in an action for deceit. (Cutter v. Hamlen 
147 Mass. 471.) 

In the New York case cited the plaintiff was 
informed that the house was infected with diph 
theria from a child then sick in one of the rooms 
and inquired of the landlord as to the truth of the 
statement. The landlord assured him that there 
was no scarlet fever or diphtheria in the house. 
But soon after he took the rooms one of the chil- 
dren died of the disease, which it had taken from 
the sick child of another tenant. The court said 
that it was no part of the duty of the plaintiff to 
search or inquire who was the doctor that had 
treated the sick child in order to ascertain from 
him the nature of the disease with which it suf- 
fered, and held the landlord liable in damages. 

It has also been held that the landlord is liable 





| for damages where sickness is caused by the con- 


tamination of the water in the well on leased prem- 
ises from a cause of which the landlord knew, but 
concealed from the tenant. (Maywood v. Logan, 
78 Michigan, 135.) 

In the case last cited the plaintiff notified tne 
landlord that there was something wrong with 
the well before he took possession of the leased 
premises. The landlord made an examination 
and found the putrid carcass of a dog floating in 
the well. He did not remove it, but concealed 
from the plaintiff the fact that it was there. The 
plaintiff and his whole family were made sick by 
using the water. The court said: “‘ The acts of the 
plaintiff, his examination of the well and conceal- 
ment and denial of the cause of the pollution of 
the water, permitting the defendant and his fam- 
ily to remain there, conclusively show that his 
understanding was that the property was to be put 
and kept in a healthful condition as a part of his 
contract to lease, and he therefore became liable 
for all damaes traceable to his acts and misrepre- 
sentations. The defendant and his family would 
have suffered no greater wrong if the plaintiff, 
when he uncovered the well and made the exam- 
ination, had actually polluted the water by placing 
the animal there.” The Supreme Court affirmed 
the judgment with $50 damages on account of the 
vexatious appeal. 

The landlord’s liability in such cases arises from 
his concealment of the dangerous condition of the 
property by reason of defects not apparent on 
casual inspection. (Bowe v. Hunking, 135 Mass 
384; Daily v. Wise, 132 N. Y. 311.) 

This principle has been applied in cases where 
the landlord’s act in fraudulently representing a 
house to be in good condition when it was defec 
tive, or his fraudulent concealment from the tenant 
of known defects, has been held to excuse the 
latter from the obligation to pay rent after he has 
abandoned the house on account of such defects. 
(Daily v. Wise, 132 N. Y. 306; Jackson v. Odell, 
12 Daly, [N. Y.] 345.) 

It has been held that actual notice to the land- 
lord is not necessary to fix upon him liability for 
injuries resulting from defects in the premises 
but that notice to his representative, who had the 
oversight and care of the building and the collec- 
tion of the rents, was sufficient to charge him with 
knowledge and the duty of putting the premises in 
a safe condition. (Evers v. Weil, 17 N. Y. Sup. 
29.) 

The authorities, and especially those which fol- 
low the English cases, all hold that the obligation 
is greater on the part of a landlord who leases 
furnished apartments than if tle rooms are unfur- 
nished, as there is then an implied undertaking 
that they are in habitable condition. But it is held 
that a man who has let part of his house as fur- 
nished lodgings is under no obligation to notify 





his lodgers upon a member of his family becoming 
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ill with an infectious disease after the rooms were 
leased. (Sarson v. Roberts [Eng. 1895], 2 Q. B 
305, 14 R. 616.) 

From these authorities we may deduce the rule 
that a landlord who leases a house or apartments 
which he or his agent having charge thereof 
knows to be infected with a contagious disease, or 
otherwise in such a condition as to make their 
occupation dangerous to the health or life of the 
occupant, is liable for resulting damages; and if 
the tenant or any members of his family, without 
his or their fault, becomes sick or die by con- 
tracting a disease in consequence of his dwelling 
being infected when he rented it, the landlord is 
liable in an action based on such sickness or 
death. But that he is not bound to give notice of 
any subsequent sickness in the house or neighbor- 
hood which might make the tenant wish to vacate 
the leased premises. — Indiana Law Journal. 


> 


HOME OF THE FIRST U.S. CHIEF JUSTICE. 
Ovtp ReEsIpDENCE OF JOHN MARSHALL IN RICH- 
MOND, Va., Is To BE PRESERVED AS A 
MEMORIAL. 


REPARATIONS are already under way for 
the celebration of the centennial of the in- 
auguration of Chief Justice Marshall, first chief 
justice of the United States, which is to take place 
in his old home at Richmond early in 1got. 

In view of this forthcoming celebration it is in- 
teresting to note that the general assembly of Vir- 
ginia has chartered the John Marshall Memorial 
Association, organized for the purpose of purchas- 
ing his famous old residence at Ninth and Marshall 
streets, in order to preserve it as a permanent 
memorial. 

The association will endeavor to keep the house 
as nearly as can be in its original form, and such 
furniture, books, manuscripts, portraits and other 
relics as were possessed by him or connected with 
him career will, as far as possible, be collected 
and used to furnish and decorate the old home. 
The association includes such eminent men as 
Chief Justice Fuller, ex-President Harrison, Ly- 
man D. Brewster, George F. Hoar and many 
other noted statesmen and lawyers. 

The tollowing address of the American Associa- 
tion of the Bench and Bar of the United States 
regarding the observance of John Marshall day 
was recently delivered: 

“ By direction of the American Bar Association, 
a committee composed of one member from each 
State and Territory and from the District of Co- 
lumbia has been appointed by the association in 
reference to the proposed celebration of John 
Marshall day, to take place on Monday, February 
4, 1901, being the first centennial of the installa- 
tion of that eminent jurist as chief justice of the 
United States. A commemoration of this event 





and of the splendid career of Marshall in the great 
office which he adorned for more than thirty-four 
years cannot fail to be an occasion of profound 
interest and importance to the American bench 
and bar. 

* Soldier, student, advocate, diplomatist, states- 
man and jurist — he was one of the finest types of 
American manhood in its best estates. His fame 
is the heritage of the nation, and it is befitting that 
the whole country should celebrate the appointed 
day. 

“In the language of Judge Story, when voicing 
the sentiments of the great court on the official 
announcement of Marshall’s death: ‘ His genius, 
his learning and his virtues have conferred an 
imperishable glory on his country, whose liberties 
he fought to secure and whose institutions he 
labored to perpetuate. He was a patriot and a 
statesman of spotless integrity and consummate 
wisdom. The science of jurisprudence will for- 
ever acknowledge him as one of its greatest bene- 
factors. The Constitution of the United States 
owes as much to him as to any single mind for the 
foundations on which it rests and the expositions 
by which it is to be maintained; but above all, he 
was the ornament of human nature itself, in the 
beautiful illustrations which his life constantly pre- 
sented of its most attractive graces and most ele- 
vated attributes.’ ” 

Besides the exercises which will be held at the 
Marshall homestead, it has been proposed that 
commemoration services be held at the national 
capital under the direction of the Supreme Court 
of the United States with the aid and support of 
the co-ordinate branches of the government. 

It is also expected that the day will be properly 
observed in all American colleges, law schools and 
public schools in order that the student may be- 
come more fully acquainted with the noble life and 
distinguished services of Chief Justice Marshall. 

The Marshall house is now owned and occupied 
by two granddaughters of John Marshall, Misses 
Emily and Anne F. Harvie. It was built about 
1795, while Marshall was Minister to France. 
Without any architectural pretensions this Colo- 
nial house is large and commodious. It is built of 
brick, and is two stories high, with the solid walls 
and the steep sloping roof so dear to the heart of 
the last century architect. The rooms, opening 
on each side of the beautiful hallway, are lofty and 
spacious, with walls paneled to the ceiling. In 
nearly every room is built an old-time fireplace, 
and the entire woodwork is beautiful and sub- 
stantial. 

Fortunately, the march of time and the ever- 
changing touch of progress has not harmed the 
Marshall kouse. The exterior has never been re- 
modeled. The place remains exactly as it was 
built for its first owner. The famous garden, how- 
ever, in which Marshall used to indulge in his 
famous game of quoits, has disappeared. 
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It was sold many years ago, and is now built up 
with a long row of modern dingy brick buildings, 
but, despite this fact, the Marshall house has lost 
none of its nobility; it stands apart, rich in historic 
memories with an impressiveness and a grandeur 
all its own 

The Chief Justice was a great admirer of the 
ladies, whose society he very much enjoyed. He 
always warmly defended their equality in native 
intellect with the sterner. sex. He was remark- 
able also for his fondness for children and young 
men, and he always took an active interest in their 
sports and exercises, thus winning their love as 
well as their respect. 

Although his great modesty and the natural re- 
serve of his manners in society might be supposed 
to render him somewhat morose, Judge Marshall 
was of an extremely cheerful, even hilarious, dis- 
position and greatly enjoyed the society of per- 
sons congenial to him. He was a member of the 
Barbecue or Quoit Club, of Richmond, for more 
than forty years, and always participated in the 
exercises and recreations that took place at their 
meetings, with great zest. 

The judge was extremely unostentatious. He 
was an early riser and was frequently seen return- 
ing from market at sunrise with poultry in one 
hand and a basket of vegetables in the other. He 
also had a keen sense of humor. It is related that 
while at the market on one occasion a young man 
who had recently moved to Richmond was fretting 
and swearing violently because he could find no 
one to take his turkey home. Marshall stepped 
up and offered to deliver the fowl at the young 
man’s house. 

Arriving at the house the young man inquired, 
* What shall I pay you?” 

“Oh, nothing,” was the reply; “it was on my 
way, and no trouble.” 

As Marshall walked away the other inquired of 
a by-stander, “ Who was that polite old man that 
brought my turkey home for me?” 

“That,” was the reply, “is Judge Marshall, 
chief justice of the United States.” 

In military service, at the bar, in Congress, in 
his political life, the judge was ever the same 
noble, honest, just, upright character, respected 
alike by both friend and foe. As a judge he had 
no rival, his knowledge being profound, his judg- 
ment clear and just and his quickness in appre- 
hending either the fallacy or truth of an argument 
surprising. He possessed an extraordinary union 
of modesty and power, gentleness and force. 
What he knew he communicated without reserve, 
and he spoke with a clearness of expression and 
in a tone of simple truth which carried conviction 
with it. 

The Chief Justice died in Philadelphia, where he 
had gone for treatment, July 6, 1835. His intellect 
was unclouded to the last moment, and a few days 
before his death, with characteristic modesty, he 








wrote the simple inscription for his tomb, which 
bears but name and dates. 

He is buried in Shockoe Hill Cemetery, of Rich- 
mond, under a square granite tomb on which is 
the simple inscription written by himself. — N. Y. 
Mail and Express. 


—— + 


PRISONERS OF WAR. 
HE position occupied by prisoners of war is 
surely one of those subjects within the scope 
of what is termed the law of nations which will be 
of interest to many a lonely hearth, both in this 
country and in the far-away regions of Southern 
Africa. If, indeed, the public now read with 
avidity, as we are assured they do, all expositions 
of international law concerning the general rights 
and duties of belligerents and neutrals, much more 
are they likely to take an interest in that section 
of the law which deals with the treatment to be 
accorded to the prisoners of war. Probably in no 
other direction can the benignant influence of 
Christianity upon human conceptions be so clearly 
discerned, for the changes wrought by that influ- 
ence, though of comparatively recent development, 
can be traced back step by step, though relapses 
for a time into utter animalism are visible during 
its progress. 

For an illustration of the policy enjoined in the 
Mosaic period, it will suffice to recall the injunc- 
tions contained in Deuteronomy as to the utter 
extirpation of the “Seven Nations.” Kings and 
people, male and female, adult and infant, were 
butchered relentlessly. The same fury can be seen 
in Roman and Greek times, though gradually it 
was mitigated by being reserved for those who 
withstood the storming of towns, the more com- 
mon form of treatment being slavery. Even in 
these times, occasional references are to be found 
to exchanges of prisoners and their ransome at 
fixed rates of payment. In the seventh and eighth 
centuries the Goths and Vandals earned for them- 
selves everlasting execration for their savagery, 
but superstition worked in favor of the victims of 
war who found safety at the shrines of saints. 
To an almost equal extent Mohamedanism had 
softened the asperities of a victorious general. To 
such a pitch of civilization had the Saracens invad- 
ing Syria arrived, that they were instructed to 
spare defenseless persons, to avoid pillage, arson, 
and all wanton destruction. Gradual improve- 
ment became visible during the period subsequent 
to the Reformation, and it has increased with the 
general increase of civilization. The old senti- 
ments still, however, reveal themselves in milder 
form, and can be justified to some degree on 
grounds of expediency, such as persuaded Buona- 
parte to execute an Eastern garrison, and such as, 
reflecting the dim outline of ancient slavery, com- 
pelled us to send the same Buonaparte to the re- 
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mote island of St. Helena, and in recent times course a natural assumption, and presumably the 


induced us to deal once and for all with Osman 
Digna. 

The modern doctrines in regard to the treatment 
to be meted out to prisoners of war are such as are 
calculated to cripple the enemy to the greatest 
possible extent without inflicting unnecessary dis- 
comfort upon individuals. In the first place, al- 
most every person serving in the belligerents’ 
forces may be made a prisoner of war. Not only 
combatants but non-combatants may be thus kept 
under restraint. Police, guides, messengers, and 
telegraphists may one and all become prisoners; 
but, on the other hand, it is doubtful if newspaper 
correspondents can rightly be thus treated, though 
probably there are few commanders of forces in 
the field who would not welcome their capture. 
The practice in regard to chaplains and surgeons 
seems to have varied from time to time, but the 
spirit of the Convention of Geneva, which is 
probably morally binding at the present day, con- 
templates the neutralization of the doctor, and 
more effective protection for those whom he is 
tending. 

The doctrines of international law debar a 
belligerent from subjecting his prisoners of war to 
any confinement beyond what is reasonably requi- 
site in effecting his object of depriving his enemy 
of a certain portion of his assets. Thus, it is not 
permissible to put such persons into jails unless 
such treatment be necessary in view of efforts to 
escape; such efforts lay prisoners open to being 
shot whilst in flight, though on capture they may 
only be subjected to stricter confinement. The 
practice in regard to their subsistence has also 
varied. At one time each State paid its adversary 
for the expenses of feeding its subjects who had 
become prisoners, but nowadays it is usual for 
each belligerent to provide all necessaries for the 
prisoners brought into its territories. Sometimes 
an allowance in money is provided either in lieu 
of or supplemental to other provisions. Prisoners 
are sometimes permitted to take up work of some 
kind for reward. The obligation to feed, clothe, 
and care for prisoners is probably one of the main 
reasons which have called into being the release of 
captured persons on parole. Whilst it is not per- 
missible to force the obligations of parole on a 
prisoner, it is generally a course of expediency, 
especially when a siege is anticipated, to dismiss a 
large number of captives on terms which debar 
them from participating in the active conduct of 
the particular hostilities then in progress. The 
discharge of prisoners can be also effected by ex- 
changes such as have already been made — if 
newspaper reports are correct—in the present 
war. Ransoming is but a survival of the ancient 
practice of enslaving prisoners, for it presupposes 
that their victor possesses in their persons some- 
thing of pecuniary value. That the discharge of 


prisoners follows the termination of the war is of | 





release of some especially obnoxious or dangerous 
individual may be subjected to some special con- 
dition. 

One or two points of a totally different category 
may be just touched upon in conclusion; it is 
possible that some difficulty may arise at any time 
in regard to them. Prisoners of war retain their 
original domicil so long as they are prisoners, but, 
upon electing to remain after the coercion has 
ceased to exist, they may acquire a new domicil. 
Prisoners recognized by their captors as being 
deserters from their own camps are liable to suffer 
the extreme penalty. They are no longer recog- 
nized as antagonists of a lawful description entitled 
to all the consideration due to a conquered foe, 
but as enemies of the most dangerous character. 
In a somewhat similar way persons about to be 
made prisoners who grossly abuse their position 
to their captors’ detriment, as by a pretended use 
of the white flag, are likely to get short shrift. 
Except, however, in extreme cases, the ancient 
barbarities are happily fading away into the limbo 
of past history, and in place of the savagery of war 
in the earlier times we find the more agreeable 
maxim that Qui merci prie, merci doit avoir. — J. 
H. J. in Law Times (London). 





CHINESE CRIMINAL LAW. 





T is well known that there is very little mercan- 
tile law in China, and it is therefore the more 
remarkable that Chinese merchants are distin- 
guished for the strict integrity and fidelity with 
which they fulfill their contracts. The word of a 
Chinese merchant is as good as his bond. 

Ex-Attorney-General Rosendale, one of our 
most eminent Albany lawyers, who recently made 
a tour of the Orient, tells us that it was the com- 
mon testimony of Americans and Europeans trans- 
acting business there that it was so rare as to be 
almost an unknown thing for a Chinese merchant 
to attempt to defraud in either the quality or the 
price of his goods, or in the payment of his debts. 

This is one of the most admirable traits in the 
Chinese character, showing a native honesty not 
to be found in some of the other Eastern races, 
and probably accounting for the fact that there is 
very little Chinese mercantile law because there is 
very little need of legislation to enforce mercantile 
obligations. 

But che Chinese criminal law is copious enough, 
and an octavo volume of nearly 700 pages has 
recently been devoted to its exposition by Mr. 
Ernest Alabaster, who is a barrister of the Inner 
Temple in London, an advanced student at Christ 
College, Cambridge, and a member of the Chinese 
customs service. 

Among other items of curious and interesting 
information in this book, it appears that it is not 
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a crime to kill a robber who enters the house at 
night, but it is a light crime to kill him if he enters 
in the daytime. To kill a man who is robbing a 
field by day is a capital offense, but if by night, the 
act is, in a measure, justifiable. A robber may be 
killed ir self-defense, and in China you are justi- 
fied in killing the man who is desecrating your 
father’s grave. 

It is 2 greater crime to wound with a pistol than 
with a sword. Robbery from relations is not re- 
garded so seriously as from others, for, from the 
Chinese point of view, if one steals from his rela- 
tive he is merely taking what is more or less his 
own by ties of kindred, and is guilty rather of 
breach of good manners than of actual crime. 
There are rigorous penalties for wrecking. 

Receivers of stolen goods are often worse than 
the thief. Breach of trust is treated with leniency, 
extortion with severity. Forgery is looked upon 
as a species of larceny. Oaths are not required 
in a Chinese court, and, therefore, perjury gets off 
easily. Coffins must not be opened after they are 
once closed. 

The principal punishments in China are slicing 
of the body in pieces, decapitation, strangulation, 
transportation, servitude, the bastinado, the cangue 
or wooden frame around the neck, fetters, brand- 
ing and fines and forfeitures. 

Some of these punishments seem cruel and bar- 
barous, but are probably only resorted to in cases 
of extreme depravity, for it is one of the maxims 
in the philosophy of Chinese government that the 
nation must be governed by moral agency in 
preference to physical force. 

It has been said of the Turkish government that 
it is a despotism tempered by assassination; but 
the doctrine in China is that the services of the 
wisest and ablest men in the nation are indis- 
pensable to its good government; and that the 
people have the right to depose a sovereign who, 
either from active wickedness or vicious indolence, 
gives cause to oppressive and tyrannical rule. 

The emperor claims no hereditary divine right, 
and is not always the eldest son of the preceding 
monarch; the ablest son is nominated, but his 
right to the throne can only be established by 
good government, in accordance with the prin- 
ciples laid down in the national sacred books. 
The Chinese penal code commenced two thousand 
years ago, and copies of it are sold at so cheap a 
rate as to be within reach of people of the humblest 
means. — Albany Argus. 





FORENSIC SARCASM. 


o6 (NENTLEMEN of the jury,” said the distin- 

guished barrister in the course of his 
address to the enlightened twelve peers of the 
commonwealth of Kentucky, “I submit to you, 
suhs, if the rulings of this honahable cote 








throughout this entiah case have not been char- 
actahized by the grossest prejudice against ouah 
cause and the most patent pahtiality tow’ds ouah 
advahsayies. Was evah, suhs, since the heinous 
days of the despicable Jeffreys, the sanctity of a 
temple of justice violated by so shameless an exhi- 
bition of judicial tuppitude and improvised juris- 
prudence? What, gentlemen of the ju = 

“ Misteh Counsel,” testily interrupted the bench, 
“the cote views yo’ remawks as peculiah, seh. 
The cote, seh, will suttenly hold you in contempt, 
seh, fo’ any repetition of such inuendoes.” 

“May it please the cote,” replied the learned 
counsel, “if this honahable cote, yo’ honah, is 
competent to hold the counsel in such contempt, 
suh, as is in any degree commensurate with that 
in which the counsel holds this honahable cote, 
suh, the commonwealth of Kentucky itself, suh, is 
not wealthy enough to pay an adequate fine. The 
counsel, yo’ honah, petitions the cote fo’ a life 
sentence, suh.” 

“ Misteh Counsel,” returned the bench, “the 
cote fines you five dollars fo’ contempt, seh, and 
the sheriff is chawged with the custody of yo’ pus- 
son until yo’ fine is paid in full, seh. This bench, 
seh, strives .to accommodate the membehs of the 
bah when eveh it is consistent with its dignity to 
do so, seh; and in this pawticulah case the cote 
considehs the amount of this fine as equivalent to 
a life sentence, seh.” 





* May it please the cote,” rejoined the eloquent 
counsel, striking a pompous attitude with arms 
akimbo ard thumbs in the armholes of his waist- 
coat. “A cote of justice, yo’ honah, is an institu- 
tion, suh, the dignity of which should be pre- 
sulived at all hazawds and respect fo’ which should 
be enfo’ced at any cost. The procedure of this 
honahable cote, suh, in elevating its bench from a 
position beneath contempt to the exalted pinnacle 
of judicial dignity upon which yo’ honah has just 
taken yo’ stand, suh, commands my profoundest 
respect — both fo’ the bench and fo’ its lunned 
and honahable incumbent, suh. Yo’ honah is to 
be congratulated, suh, upon an act which will com- 
mend itself to the esteem and admihration, as well 
as to the cmolument, suh, of the commonwealth 
of Kentucky. 

“ Now, suh,” he continued, raising himself upon 
tiptoe, stretching his commanding form to its full 
height and expanding his barrel-shaped chest to 
its utmost capacity, “ will yo’ honah be so clevah 
as to oblige me with the loan of five dollars to pay 
this fine. suh?” 

“The cote is vehy much flattehed, Misteh 
Counsel,” said the bench, “by the high opinion 
you have just delivered yo’self of, seh; but it 
opines, seh, that the commonwealth of Kentucky 
can betteh affo’d to lose five dollahs than the pres- 
ent occupant of this bench can. Yo’ fine is the’fo’ 
remitted, seh. You may resume yo’ augument, 
seh.” — Irving Bradleigh, in N. Y. Com. Adv. 
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CONTRACTS FOR AN INFANT'S SERVICE. 


HE law is as old as Sir Edward Coke — and 
older — that a minor may bind himself to pay 
for his good teaching or iristruction “ whereby,” 
as it was quaintly expressed, “ he may profit him- 
self afterwards.” (Co. Litt. 172a.) It has been 
more recently established that he can bind himself 
to labor for remuneration. And to-day we can 
hardly allow our thoughts to be confined to males 
only. But in order that the contract shall be bind- 
ing upon the minor, it is essential that, on its true 
construction as a whole, it shall be for his or her 
advantage. If it be not, he or she cam repudiate, 
not only the disadvantageous clauses, but the 
whole contract. (Clements v. The London and 
North-Western Railway Company, 70 L. T. Rep. 
896; [1804] 2 Q. B. 482.) 

Now this evidently raises the very important 
question: What is for a minor’s advantage in such 
a contract? May there be no stipulation adverse 
to the minor? May not the circumstances of the 
particular case and business be considered? May 
not regard be had to what are usual and custom- 
ary, albeit undoubtedly restrictive or stringent, 
stipulations between employer and employe in the 
trade? 

The answer, it will be found, rests upon the 
force to be attached to the words “on the true 
construction of the contract as a whole.” The 
effect of the last three words ‘has been admirably 
amplified in at least two judgments. First, by 
Lord Esher in Corn'v. Matthews (68 L. T. Rep. 
480; [1893] 1 Q. B. 310), where his lordship says: 
“As I understand, the rule laid down by Lord 
Justice Fry (in the case of De Francisco v. Bar- 
num, 63 L. T. Rep. 38; 45 Ch. Div. 430), it is this: 
The mere fact of some conditions in the deed of 
apprenticeship being against the apprentice does 
not enable the court, on that ground only, to say 
that the agreement is void. It is impossible to 
frame a deed, as between a master and apprentice, 
in which some of the stipulations are not in favor 
of the one, and some in favor of the other. But 
if we find a stipulation in the deed which is of 
such a kind that it makes the whole contract an 
unfair one, then that makes the whole contract 
void.” And although it will be observed Lord 
Esher here confines his remarks to deeds of ap- 
prenticeship, a reference to the original judgment 
in De Francisco’s case, and to Lord Justice Kay’s 
judgment in Clements’ case, will leave no doubt 
on the mind that these observations are equally 
applicable to an infant’s contract of service. Then, 
secondly, Mr. Justice Lush, in delivering the judg- 
ment of the court—composed of Mr. Justice 


Mellor and himself — upon the construction of a 
contract of labor, used the following words, words 
that have been approved by ‘Mr. Justice Manisty 
and Mr. Justice Stephen in Fellows v. Wood (59 
L. T. Rep. 513), and by Lord Justice Kay in Clem- 











ents case, and apparently would have influenced 
Lord Justice Fry in considering and approving the 
terms of a deed of apprenticeship of an infant ward 
of court (cf. his judgment in De Francisco’s case). 
“Whether,” said his lordship, “they [the pro- 
visions of the contract] are inequitable or not 
depends on considerations outside the contract. 
If such provisions were at the time common to 
labor contracts, or were, in the then condition of 
trade, such as the master was reasonably justified 
in imposing as a just measure of protection to 
himself, and if the wages were a fair compensation 
for the services of the youth, the contract is bind- 
ing.” (Leslie v. Fitzpatrick, 37 L. T. Rep. 461; 
3 Q. B. Div. 229.) 

The limited space at our disposal does not per- 
mit our entering into the details of the cases. The 
student may read, besides those already cited, 
Reg. v. Lord (12 L. T. Rep. O. S. 191; 12 Q. B. 
Rep. 757), Meakin v. Morris (12 Q. B. Div. 352), 
Evans v. Ware (67 L. T. Rep. 285; [1892] 3 Ch. 
502), Mattei v. Vautro (78 L. T. Rep. 682), and 
Green v. Thompson (noted ante, p. 37). But we 
venture to suggest that it is clearly deducible from 
the authorities that a contract of service to be for 
the advantage of a minor must in no case throw 
an unusual power into the hands of the employer, 
without a correlative obligation being cast upon 
the latter. It is also observable that in all the 
cases where the cessation of wages was held fatal, 
the cause of such cessation was to be peculiar cir- 
cumstances wholly independent of any act of the 
minor, the principle apparently being that a cessa- 
tion of wages is in fact, in the large majority of 
cases, equivalent to a cessation of the means of 
sustenance. 

It seems to follow from what has been said that 
it is advisable to proceed warily before commenc- 
ing legal proceedings upon a contract of service 
with a minor. It is common knowledge that such 
a contract is usually arranged without professional 
advice, and, if reduced into writing, that an old 
verbose, ill-expressed form is filled up by the em- 
ployer to meet the circumstances as best he can. 
It cannot, therefore, be surprising if the contract 
so arranged, when it comes to be critically exam- 
ined by an expert, is found defective, and legally of 
no binding force against the minor, because, upon 
a consideration of all its terms, it is not to his 
manifest advantage, and the offending clauses can- 
not be severed from the good and advantageous 
ones. — Law Times (London). 





>—_—_———_ 


News of the death of Albert Francis Judd, chief 
justice of the Supreme Court of Hawaii, has been 
received in this country. Chief Justice Judd’s 
political career began with his appointment as at- 
torney-general of the kingdom under Lunalino, 
in 1878. 

















THE ALBANY LAW JOURNAL. 





397 





SENATOR COCKRELL'S MISTAKE. 


He TaLtkep Out In MEETING WHEN HE Hap 
No Ricutr to Do So. 





VHE “ Congressional Record” for the first day 
of the session has had to be amended in order 
to save that body from everlasting disgrace. This 
is all because Senator Cockrell talked out in meet- 
ing when he had no business to do so. The senate 
is a continuous body. It is divided into three 
classes, and the terms of those belonging to each 
class expire on the 3d of March on alternate years. 
Mr. Cockrell’s term expired on the 3d of March, 
1899. He has not been a member of the senate 
since that date until he was sworn in last Monday. 
When the senate was called to order last Monday 
he was on the floor only by sufferance, and had no 
more right to be there or to take part in the pro- 
ceedings than any other spectator in the gallery. 
Yet he arose in his seat and said: “I move that 
the credentials be referred to the committee on 
privileges and elections.” 

Nobody suspected at the time that Mr. Cockrell 
was an intruder, and his remark was allowed to go 
unrebuked. He did not imagine such a thing him- 
self, for he has been a senator so long that he can- 
not realize how it would seem not to be a senator. 
But he actually was not a senator until about five 
minutes after he made the remark, when he went 
up to the clerk’s desk and was sworn in. This 
“violation of the usual and orderly methods of 
procedure,” as Mr. Hoar always expresses it, was 
discovered by a clerk, and the only thing that can 
be done now is to scratch Mr. Cockrell’s remark 
out of the “ Record.” 

This is the second time that such an incident has 
occurred. About a quarter of a century ago Sen- 
ator Saulsbury, of Delaware, under similar circum- 
stances, from force of habit attempted to take part 
in a debate, and was called to order by Vice-Presi- 
dent Hamlin, who was then in the chair, and in- 
formed that he was not a member of the Senate. 
Mr. Saulsbury saw the point and apologized, amid 
roars of laughter from his colleagues, and sat 
down. — Chicago Record. 

LOANS OF TRUST MONEY UPON PER- 

SONAL SECURITY. 

A N advance of trust money upon personal secu- 

rity is a breach of trust unless the terms of 
the settlement authorize it in the most explicit 
manner. And the trustees are not absolved by 
the fact that at the time of the loan the borrower is 
solvent and in good credit. Even the deposit of 
money at interest with a broker while an invest- 
ment is being found is a lending on personal secu- 
rity; though it is possible that a power in wide 
terms to advance trust funds for the benefit of a 
wife may authorize a loan to her husband to set 








him up in business. Even if trustees are expressly 
empowered to lend on personal security, they may 
not lend to one of themselves; a fortiori a sole 
trustee could not lend to himself. In the tenth 
edition of “‘ Lewin on Trusts ”’ it is stated that trus- 
tees having a power, with the consent of the ten- 
ant for life, to lend on personal security, cannot 
lend on such security to the tenant for life himself. 
The authority cited in support of this proposition 
is an Irish case of Keays v. Lane, decided about 
thirty vears ago. In that case the trustees of a 
fund which was settled on a husband for his life or 
until insolvency, and then on his wife for life for 
her separate use, were held to have committed a 
breach of trust by lending part of the trust funds 
to the husband, who afterward became insolvent. 
They had power to invest on personal security 
with the husband’s consent. It seems to have 
been admitted that a breach of trust was com- 
mitted; and what the case really decided was an- 
other point, viz.: that the wife’s separate estate in 
the trust fund, having been reversionary at the 
time of the loan, could not on that account be 
bound by her, and was not available to recoup the 
trustees. An examination of the facts of the case 
shows that the tenant for life was in embarrassed 
circumstances when he received the loan, and that 
it was this fact which rendered the question of 
breach or no breach unarguable. And Mr. Jus- 
tice Kekewich has recently held, in In re Laing 
(68 Law J. Rep. Chance. 230; L. R. [1899] 1 Chanc. 
593), that trustees who have power with the con- 
sent of a tenant for life to invest on personal secu- 
rity may, if satisfied that there is a reasonable 
prospect of repayment, lend to the tenant for life 
himself. The case is analogous to that of a tenant 
for life whose consent is necessary to the exercise 
of a power of sale, but who, neveretheless, may 
himself purchase from the trustees. — Law Journal 
(London). 





> 





FALSE PRETENSES AND LARCENY — DIS- 
HONESTY OF PROSECUTOR. 

HE decision of the Appellate Division of the 
Supreme Court in the Second Department in 
People v. Livingston (47 App. Div. 283) calls at- 
tention to a rule of the criminal law of this State, 
which, assuredly, would be more honored in the 
breach than the observance. It was held that 
where an indictment, found against an accused for 
having defrauded the complainant by the “ green 
goods game,” contains two counts, one for obtain- 
ing the complainant’s money on a false and fraud- 
ulent representation that certain papers and writ- 
ings exhibited by the accused were genuine and 
lawful United States money or notes, and the sec- 
one for larceny pure and simple, a conviction can- 
not be had under either count if the jury find that 
the complainant did not believe the representation, 
but parted with his money with the intention of 
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procuring counterfeit money from the defendant in 
return therefor. 

The court followed and relied upon McCord v. 
People (45 N. Y. 470), which in turn cites and re- 
lies upon People v. Williams (4 Hill, 9) and 
People v. Stetson (4 Barb. 151). It is true that in 
the McCord case Mr. Justice Peckham dissented 
from the short per curiam opinion. Neverthless 
the New York rule on the subject seems to be 
quite definitely established. Such New York rule 
was followed in State v. Crowley (41 Wis. 271). 

On the other hand it was held in Commonwealth 
v. Morrill (8 Cush. 571) that it is no defense to an 
indictment for obtaining goods by false pretenses, 
that the party defrauded made false representa- 
tions to the defendant as to the goods so obtained. 
In Cunningham v. State (61 N. J. L. 67), the just 
and proper rule in cases of this character is indi- 
cated by the following extract from the syllabus: 
“ The defendant was not entitled to set up in his 
defense that B. knew the suit she employed him 
to prosecute was for a fictitious claim. The dis- 
tinction is between suits inter partes and indict- 
ments for breach of criminal law. In the former 
case, both parties participating in the illegal act, 
neither can ask the aid of the court. In the latter 
case public justice alone is concerned, and one 
party cannot excuse his criminal conduct because 
the other is equally guilty with him.” 

We concur in the recommendation for remedial 
legislation in New York contained in the following 
extract from the opinion of Cullen, J., in People 
v. Livingston (supra): 


“ 


We very much regret being compelled to re- 
verse this conviction. Even if the prosecutor in- 
tended to deal in counterfeit money, it is no reason 
why the appellant should go unwhipped of justice. 
We venture to suggest that it might be wise for the 
legislature to alter the rule laid down in McCord 
v. The People (supra). It is true that there is now 
in the Penal Code a provision for the punishment 
of these “ green goods” offenders, but prosecution 
under it seems to be difficult, the only reported 
case that we know of (People v. Albow, r4o N. Y. 
130) having been unsuccessful, and that on account 
of technical defects. If the rule as to larceny by 
false pretense, and by trick or device, were made 
the same as the common-law rule that stealing 
property from a thief is the same crime as stealing 
from the true owner, we think this class of cases 
might be much more successfully dealt with. We 
know that a feeling prevails to some extent in the 
community that it is unjust that one offender 
should be punished and his co-offender obtain 
immunity. This feeling is absolutely unreason- 
able. Where one offender is punished and an- 
other escapes, there may properly be a feeling of 
dissatisfaction, but the dissatisfaction should be not 
because one man is in prison but because the other 
man is out.” — N. Y. Law Journal 





Legal Hotes. 





In Braun y. Northern Pacific R’y, decided by 
the Supreme Court of Minnesota, in May, 1900 
(82 N. W. R. 675), the following is the official 
syllabus: 

“The law implies a contract on the part of a 
parent who enters a railroad train with a chi 
non sui juris, and subject to payment of fare, to 
pay the fare of such child. 

“ Tf he refuse to pay such fare, both may be ex- 
pelled and removed from the train, even though 
the parent tenders payment of his own fare. 

“ The forcible ejection and removal of a child of 
tender years from a railroad train on which it has 
taken passage with its parent, for the failure of the 
parent to pay the child's fare, is, whether rightful 
or wrongful. in effect the ejection and removal of 
the parent. If, in such case, the parent has paid 
his own fare before the removal of the child, such 
fare, or the unearned value thereof, must be re- 
turned, or offered to be returned, as a condition 
precedent to the right of removal.” 


The question, highly interesting in and about 
this city at this time of the year, as to whether a 
person or persons repeatedly guilty of boisterous 
conduct and the use of bad language while riding 
on ferryboats or other public conveyances, can 
lawfully be excluded from such conveyances unti 
assurance of good behavior is given, is consider 
by the Supreme Court of the State of Washington, 
in a recent case against the West Seattle la 
and Improvement Co., says the N. Y. Evening Post. 
A woman has been in the habit of riding on the 
Land Company’s ferry between Seattle and West 
Seattle. When she crossed to the latter place, she 
would become intoxicated, and on the return 
would cause great annoyance to the other passen- 
gers on the boat. At last the superintendent of 
the ferry ordered that she should not be allowed 
to ride upon the ferry until she should give an ex- 
press promise to behave herself. The next time 
she went to buy a ticket, the agent refused to se! 
it. In reply to her question, she was told that, if 
she would promise to behave herself, she might 
ride on the boat, but otherwise she would not be 
allowed on board. She refused to promise, was 
excluded, and subsequently she sued the company, 
on the ground that, being a common carrier, it was 
bound to carry her, provided she was behaving 
herself, without regard to what her conduct might 
have been at other times. She got a verdict, 
which was subsequently reversed by the Supreme 
Court. The exact reasons for which the court re- 
versed the judgment are not at hand, but the court 
did hold that the woman’s habits of becoming in- 
toxicated and annoying passengers were proper 
matters of defense on the part of the ferry com- 
pany. One can but wish that the reasoning in this 


case could be extended, and applied so as to do 
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away with much of the unpleasantness and dis- 
comfort arising out of the conduct of the boister- 
ous and drunken passengers on the ferries and 
street cars in and about this city. 


a 


English Aotes. 

The Paris correspondent of the Morning Post 
reported recently that by a peculiar coincidence 
quite a number of judges telegraphed to the Palace 
of Justice that they would be unable to attend 
court. The presiding judges had, therefore, to 
call on bafristers present to fill the places of the 
absentees. In the Tenth Correctional Chamber 
the accused were judged and sentenced by one of 
the greatest criminal-defending counsel of the day, 
Maitre Henri Robert, who had been chosen as 
assessor by President Fabre. An amusing inci- 
dent occurred. When one of the cases was called 
Maitre Robert had to leave the bench and come 
to the bar to defend a prisoner, while another bar- 
rister acted as assessor. Maitre Robert’s client 
was acquitted. 


A good many things have happened to the Great 
Seal. It has been thrown into the Thames, and 
has been buried in a garden, but only once, says 
the Globe has a Lord Chancellor had the misfor- 
tune to have it stolen from his custody. Some 
thieves broke into Lord Thurlow’s house in Great 
Ormond street, and were enterprising enough to 
include the Great Seal in their “swag.” They 
were never captured, and not a single trace of the 
Great Seal was ever found. Lord Eldon always 
kept the Great Seal in his bedroom, and when an 
alarm of Sre was raised at his house at Encombe 
he flew with it to the garden and buried it in a 
flower bed. The destruction of his mansion so 
affected him that he could not remember the spot 
where he had buried it. ‘ You never saw any- 
thing so ridiculous,” he said, describing the inci- 
dent in later years, ‘as seeing the whole family 
down that walk, probing and digging till we 
found it.” 


In settling the future of British South Africa it 
will be wcrthy of consideration whether efficient 
codes might not be substituted for Roman-Dutch 
law. The intermediate period of military or Colo- 
nial Office control in the Orange River and Trans- 
vaal terrtories would afford an opportunity for 
enacting a series of codes, including the meritori- 
ous parts of the existing statute law and Roman- 
Dutch law, but dispensing with the necessity of 
future reference to continental systems and text- 
books. ‘It is clear that a great gain would ensue 
from the adoption of a Penal Code based on that 
of India, with the necessary variations and with 
such improvements as may be suggested by the 
new and very complete code of Queensland. The 
law of evidence and of contracts, and also the 








commercial law, might with advantage be based 
on British law; and codification of these latter 
would now be easy. The law of marriage and 
civil status and succession is no doubt readily sus- 
ceptible of codification, and the same may be said 
of the land laws, subject to this qualification, that 
it is unlikely that English real property law would 
be either welcome or suitable in South Africa. If 
the codes were prepared by a commission, includ- 
ing experts from the Cape and Natal, the founda- 
tion of a satisfactory and unifying common law 
for South Africa could be laid, which would con- 
siderable assist the work of political unification and 
the creation of a South African Commonwealth. — 
Law Journal (London). 


The statement that the elevation of Sir Peter 
O’Brien, Bart., the Lord Chief Justice of Ireland, 
to the peerage of the United Kingdom, and con- 
sequently to a seat in the House of Lords, as a tri- 
bunal of appellate jurisdiction, should be regarded 
as a compensation for the appointment of a mem- 
ber of the English judiciary to the lordship of 
appeal in ordinary vacated by Lord Morris, has 
prompted the following clever epigram, which has 
appeared in the columns of the Dublin Evening 
Mail: 

So here is Mr. Balfour's coup — 
And what could possibly be neater? 
He steals our law lord,, it is true, 
But gives a peerage to Sir Peter. 


3e justice done, though Heaven fall; 
Could compensation be completer? 
One hand has robbed the legal Paul, 
The other makes a peer of Peter! 
— Law Times. 


The strange story of an English lawyer told by 
him in a letter to Truth, the London publication, 
touches peculiarly upon matters and ways of local, 
contemporaneous interest. This man, who is still 
a member of the legal profession, is now in a Lon- 
don workhouse, and in his letter he tells a long 
story of wrongs alleged to have beem suffered at 
the hands of fellow-lawyers. He says that through 
the bankruptcy of one of them he lost all of his 
money, and subsequently fell on such evil days 
that at last he conceived the happy idea of buila- 
ing up a practice in the workhouse. It occurred 
to him that some of the many missing next of kin 
and heirs to fortunes whose whereabouts are ad- 
vertised for might be found among the paupers. 
‘T determined,” he says, “to come inside and try 
my luck.” It was easy enough to get in, but, un- 
fortunately, up to the time of writing, he had never 
succeeded in getting out again. 


He picked up 
several pieces of good business in the workhouse, 
but always had to arrange with a qualified solicitor 
outside to carry the work through, and each time 
the qualified solicitor played him false and kept all 
Hence the sad plight of the ingeni- 


the profits. 
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ous, trustful lawyer. This English idea of * work- 
ing the workhouse,” it may be noted, is a decided 
advance, zs to novelty of conception, over the 
American “ ambulance chasing;” and though not 
as profitable as negotiating sales of yachts or other 
things to the United States government, or tax- 
gathering for the State of New York, under our 
new Inheritance Tax Law, it compares favorably, 
in certain obvious respects, with “ chasing,” “ ne- 
gotiating,” or ‘“ gathering.’—N. Y. Evening 
Post. 

The recently issued Judicial Statistics, Criminal 
Section, furnish food for serious thought in one 
or two ways, says the Law Times. Although the 
decrease in crime as a whole is still maintained, it 
appears that the descriptions of crime classified 
generally as “ crimes against morals” are tending 
to increase For a period of five years ending 
1898, the proportion which these offenses bore to 
the usual unit of population (100,000) was 3.7—a 
figure greater than has before appeared (with the 
exception of the periods ending in 1888 and 1893) 
since the year 1858. Moreover, the compiler notes 
that there is a greater disinclination to prosecute 
than formerly prevailed. Vindication of the law 
is a sentiment yielding place to the idea of treat- 
ing offenders mercifully and giving them another 
chance. Probably this feeling is still more pro- 
nounced when the offenses in question are those 
against morals, for interference in these matters is 
a thing of some delicacy, not to say danger. One 
curious feature is noticeable from the maps show- 
ing the locality and gradations of crime in the 
geographical aspect, from which it is clear that the 
localities most given to drink are not by any means 
those most addicted to moral offenses. Cornwall 
and Pembroke vie with one another in being ti. 
least criminal of the counties, and the most crim- 
inal are Monmouth, London, and Glamorgan. A 
rather interesting portion of the report touches 
upon the operation of the Criminal Evidence Act 
1898 in regard to the increased proportion of con 
victions to persons sent for trial. This propor- 
tion is perceptibly larger than it has been in any 
other year. The compiler, however, has most 
carefully sifted the returns in order to see whether 
the Act has been the chief factor in increasing the 
ratio, but he is forced to the conclusion that it ho 
had no effect, inasmuch as the increase was caused 
by an exceptionally, high rate just before the act 
came into force, and that since its introduction th 
proportion has relapsed to its normal state. One 
of the results of shorter sentences is shown in t 
considerable increase in the number of recidivists. 
The proportion of persons tried at assizes and 
quarter having previous convictions 
against them has risen from 55 to over 60 per cent 
in five years, whilst a still larger increase is shown 
if we take the number of prisoners received in 
prison after conviction, the percentage having 


sessions 


risen in the like period from 50.1 to 60.0. 





a 


Rew Books and Hew Editions. 


My Mysterious Clients. By Harvey Scribner. 
Cincinnati: The Robert Clarke Company, 1900. 


This is a collection of eleven short stories related 
by a lawyer, purporting to embody his actual ex- 
perience. They are all told in charming style, and 
their mystery is carefully concealed until the de- 
nouement, when it is disclosed, in most cases, to 
the absolute surprise of the reader. There is not 
a dull story in the lot and not one but what will be 
read with interest and pleasure by layman as well 
The reader is, in fact, taken into the 
innermost confidence of the lawyer and Shown how 
legal battles are lost and won. The stories are 
highly-wrcught detective tales, with lawyers for 
leading characters, who are combined detectives 
and attorneys. The scene in the office of a young 
attorney in the opening story is characteristic. 
After waiting for a year, his first client calls and 
tells him a story that utterly bewilders him. In 
despamw he takes himself to the office of an old 
attorney, who is engaged in a game of cards with 
a number of young lawyers. The old fellow is an 
expert in his profession. He cross-examines the 
stranger in a manner that is a revelation, and to 
the amazement and delight of the young lawyers, 
with one stroke solves the mystery. 


as lawyer. 





Flashes of Wit and Humor. By Robert Waters. 
Edgar S. Werner Publishing & Supply Co., 
New York. 


This book is a brief study of the best things of 
the brightest minds, and is as good as a comedy of 
the best .sort; for it contains the best repartees, 
the most «musing and humorous utterances of the 
brightest minds, all told in the most genial and 
chatty way, without a single instance of an indeli- 
cate or questionable nature. To the man or 
woman who is wearied with business cares or hard 
work, this book must prove a benefaction; for, 
like a chat with a bright, cheerful, humorous 
friend, it is just the thing to afford relief and re- 
freshment to mind and to body. It may be taken 
up at any chapter, almost at any page; for, wher- 
ever you dip into it, you are sure to be interested 
and amused — nay, you are sure to be instructed 
as well; for all genuine wit and humor carries a 
moral with it. Here are the best, bright, brief 
utterances of Americans and Englishmen; of Irish- 
men and Scotchmen; of Frenchmen and Germans; 
of kings, aueens, ambassadors, diplomatists; of 
politicians. lawyers, orators, and authors; of 
women and children; of physicians and their pa- 
tients: together with a bright, breezy chapter on 
after-dinner speaking and speakers. 

The whole book, which may be read almost at 
a sitting, is written with taste, tact, skill and dis- 
crimination. 








